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Workers' compensationisthesystemweuseto
take care of menandwomenwho areinjured at
work. It is a trade off. The worker receives
benefits regardless of fault, but he or she only
receivescertainlimited benefits.

Tobecovered under workers' compensation, a
disability must“ ariseout of andinthecourseof”

the employment. This means that the worker
must be on the employer’s premises and/or
engaged in activitiesthat further the interest of
hisor her employer.

In generd it is said, “the employer takes the
worker asitfindhim.” Wemean by thisthat work
does not ordinarily have to be “the cause” of
thedisability. Itisenoughif thework contributes
to, combineswith, or aggravates a preexisting
condition. Thus, if aworker were exposed to
loud noise at work and was also exposed
to noises, such as chainsaws or snowmobiles
outsidework, thequestionswould ordinarily be,
“Did thework contribute to the hearing loss?’
Under ordinary circumstances there is no
weighing of the contribution. It is enough if
thework contributed.

The exception to this principle is conditions of the
aging process. Under those circumstances there is a
weighing process and the work contribution must be
“ggnificant” incomparisonwithother factors.

Is hearing loss a“condition of the aging proces?’ the
appellate courts have not decided this. Accordingly, it
is decided on a case-by-case basis and hedth care
providers are likely to be asked their opinion. The
statute givesvery little guidance. Thereisno definition
of aconditionof theaging process. Thestatute, however,
does include one example, “heart and cardiovascular
conditions.” Expert witnesses should offer their best
professiond judgement onthisissue.

Under Michiganlaw benefitsareequal toeighty percent
of theworker’ stake home pay up to certain maximum
benefits. Themaximumratefor 2000was$611.00.

Under workers compensation, workersareentitled to
unlimited medical carerelated to their disability. There
areno co-paysor deductibles.




To be eligible for wage-replacement benefits, the
worker must meet the definition of disability by
having somelimitationinwork suitableto hisor her
qualifications and training. The worker must also
have a wage loss and the wage loss must be the
result of thework related injury. If aworker refuses
an offer of reasonable employment, benefits are
suspended. This puts considerable pressure on
employersto make accommodationsand find work
for injured individuals and puts pressure on the
workersto except such offersof work.

There is no time limit on benefits in Michigan.
Potentially, aworker who met thecriteriadiscussed
above could receive wage loss benefits for the rest
of hisor her life. Thisrarely happens, however. In
thevast mgjority of cases, theworker returnstowork
in ninety days or less. In more serious cases, some
disputeoften arisesafter benefitshavebeen paidfor
ayear or two. These disputed cases are most often
settledthrougha“redemption.” Theworker receives
asingle lump sum payment and dl liability for the
employeristerminated.

If there are disputes concerning a workers
compensationclaim, theemployer orinsurer usualy
terminates the payment of benefits. The worker
then hires an attorney and requests a hearing.
Hearings are held before Workers' Compensation
Magistrates. There is an appeal to the Workers
Compensation Appellate Commissionand, onissues
of law, parties may seek permission or “leave’ to
appeal to the Court of Appeals and the Supreme
Court.

Michiganlaw requiresthat all employersmakesome
provisionfor thepayment of workers' compensation
benefits. Thismost oftentakestheformof purchasing
apolicy of workers compensationinsurance. Except
forvery smadl employers, thesepoliciesareexperience
rated. Thismeansthat thepremiumsfor futureyears
are based onthelossesfor past years. About 600 of
the largest employers in Michigan have received
permissiontobesealf-insured.

In some cases sdlf-insured employers administer
their own claims. In other cases they hire athird
party administrator to managetheclaims.

About two-thirds of the casesthat go through the
Michigan workers compensation system never
involveany disputesor litigation. Eventhesecases,
however, require informed input from treating
physicians. Most likely, theinput will be sought in
theformof arequest for awrittenreport. Therequest
will usually comefromtheemployer or itsinsurance
company or third party administrator.

If there is a dispute in the case, the opinion of
treating physiciansis likely to be sought from the
attorneysinvolvedinthecase. Usualy thiswill begin
by arequest for awritten report. If it appears that
thecasewill gototria, the partiesmay arrangethe
depositionof thetreating physician. Thismeansthat
thepartieswill cometothedoctor’ sofficeat atime
convenientfor thedoctor andtakehisor her testimony
asif they werein court. No judgeis present during
the deposition. Instead a court reporter records
everything that is said and atranscript istyped up
and handedtothejudgeat thetimeof trial.

In disputed cases, and sometimes in cases when
thereisnodispute, the partiesmay send theworker
for asecond opinion. Theseevauationsareusually
referredtoas"independent medical examinations.”
In some cases, insurance companies or employers
usetheseroutinely asaway tomonitor theprogress
of acase. Inother cases, theseare used specificaly
topreparefor upcominglitigation.
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Hearinglossinvolvessomeuniquequestions. First of
all, thephysicianor audiologistislikely to beasked
whether thework caused or contributedtothehearing
loss. It is generally accepted in the workers
compensation community that there are certain
“patterns’ of hearingloss, whicharetypical of noise
induced hearingloss. Physiciansandaudiologistsare
likely to be asked whether a particular patient has
suchapattern.

Itisalso quite possiblethat the claims managersor
attorneysmay provideyouwith adescriptionof the
noise exposuresin the work environment and ask
your opinionastowhether or not thesecould cause
thehearinglossseeninaparticular individua. Itis
extremely helpful to the workers compensation
system when you can provide such an opinion. If,
however, you havenot been providedwith sufficient
information to make such ajudgement, you should
not hesitateto say so.

Hearing loss provides some unique problems
concerningtheissueof disability inMichigan. Most
states provide some specific compensation for
workerswhoexperienceawork rel ated hearingl oss.
Michigan, however, hasnosuchprovision. Inorder
to receive compensation, aMichigan worker must
prove that he or she is disabled as a result of the
hearingloss.

A worker might prove this by showing that it is
medically inadvisablefor himor hertoworkinanoisy
environment. If a worker has aready suffered a
substantial hearinglossandisat risk for total lossof
his or her ability to hear, this may be considered
sufficient evidenceto provethat heor sheisdisabled
fromreturningtoanoi sy environment.

Theemployer, however, may arguethat if theworker
usessufficient hearing protection, any likelihood of
futurehearinglosscanbegreatly diminished. Workers
sometimes respond that it is dangerousto work in
certain environments without the ability to hear in
order tobea ertedto dangerousconditions. Thiscan
sometimesresultincomplicated |l egal debatesabout
whether a worker with hearing loss is entitled to
benefits. Physiciansand audiol ogistswoul d bewell
advisedtostay clear of thelegal debatesbuttosmply
offer their opinionastotheamount of hearinglossand
thepotential futuredangersfromcontinued exposure.

Inmost cases, thebest possibleoutcomefor boththe
worker and employer is to find some way for the
worker to return to gainful employment without
significant further danger tohisor her hearing. If the
healthcare professional can work with both the
employer and worker to facilitate such areturnto
work, heor shewill makeanimportant contribution
tothewelfareof all concerned.

number 1-800-446-7805.

Continuing Medical Education Course

Are you interested in learning more about the Michigan Workers
Compensation System and the Healthcare Provider's role in that system?

In cooperation with Mr. Welch, we are considering setting up a one-half
to full day Continuing Medical Education course.

If you might be interested in such a workshop, please cal our toll free
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Michigan Law Requiresthe
Reporting of Known or
Suspected Occupational NIHL

Reporting can be done by:

FAX (517) 432-3606
Telephone 1-800-446-7805
E-Mail Rosenman@msu.edu

Mail MDCIS Occ. Health Division
PO Box 30649
Lansing, M| 48909-8149

Suggested Criteria for Reporting
Occupational NIHL

1. A history of significant exposure to
noise at work; AND

2. A STSof 10dB or moreineither ear at
an average of 2000, 3000 & 4000 Hz.
OR

3. A fixed loss.*

* Suggested definitions: a25dB or greater
loss in either ear at an average of: 500,
1000 & 2000 Hz; or 1000, 2000 & 3000
Hz; or 3000, 4000 & 6000 Hz; or a15dB
or greater lossin either ear at an average
of 3000 & 4000 Hz.




Non Profit Org.

Now Hear This... U.S, Postage
Michigan State University Paid
College of Human Medicine E. Lansing, M|

117 West Fee Hall

Permit No. 21

East Lansing, Ml 48824-1316
Phone (517) 353-1955

Address servicerequested.

Inthisissue: Workers Compensation
and Hearing L oss

Printed on recycled paper.



